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Through Chalienging FMLA Issues

By Howard Sandler, M. D

The FMLA is designed to allow
individuals with personal or family
health problems to take reasonable,
unpaid leave for “serious” health
problems and for the most part, the
system has worked well However,
over the years, a not-insignificant
proportion of cases have become
the “‘chinks in the armor” that [ and
others were invited to testify about and discuss with the
U.S. Department of Labor (DOL) at its recent FMLA
stakeholders meeting (see November 2007 newsletter)

Businesses have come face-to-face with a number of
challenging issues:

» rpestriction of information flow and contact;
o difficulties in medical certification verification;
e return-to-work and fitness-for-duty assurance; and

o intermittent leave for chronic medical conditions.

The leave certification process sounds simple and
straightforward on the surface; but a number of problems

Famlly and Med:cal Leave Handbook

Comrmnmma E::n'ron PErEn Sussaa, Esn* g
“ASSOCIATE PuBLISHER: Hocky MenaLg, Esa. . i
‘SENIOR MANAGING EDITOR: BARBAHA MAGELL, Esu 5
Ebrror: Dace McGesson & :
DESKTOP PUBLISHING prscmmsr INEz Raeaucx

The FannIy and Med:cni‘ Lenve Handboak {USPS umw;'us) is pubhslzcd mumhly

by Thompson Pablishing Gmup, Iric., 805 §5th S5 NW, 3rd Floor, Washingtan, *.
DC 20005, Pcnnd:c:zls pcsla;,a pmd ot Wmhmgtun. D C., :md at nddmnnn] mntl—
ing offices, ... ;

POSTMASTER Scnd m!drcss chnngcs to: F&mr!y rmd Mau‘zmi Leave Haud-
book, Thompson Publxshmg Gmup, Inc , 5201 W. Kcnnedy B[vd Sl.uu:"ls
Tmnpu.FLS?.BOQ 1823 LR Sk o

;.Thls ncwslcﬂer for the Fa:mly ana’ Me:!xm! Leava Handboak mcludw u leusu» e
feaf update to the Hondbook. For subscription service, cail 800 677-3789. For . -
“editorial information, call 202 872-4000. P]u::se alow, four to six. wcck.s {or all oh
; uddrcss t.harsgf:s R L

“Fhis information is dnsxgncd to be accurate e ard autimrzlanvc. imi the pubhshcr -
is not rendering legal, nocounting or ather professional services. I Ieg:ﬂ or omcr :
cxpcrt advice is desired, mimn ihL. scrwccs of an appmprmu: pmfc.ssmnnl RS

Copynght 2008 by Tlmmpson Pubhshmg Gmu ' In.

I l THOETI PSOH

Ins:ght you| trus%

2 Tanuary 2008 | Family and Medical Leave Handback

have arisen over the past 14 years. As noted repeatedly
at the DOL hearing, the certification form is long, redun-
dant and a burden for the average clinician to complete,
especially for uncomplicated medical cases.

An unintended consequence is that many health care
providers are charging up to $50 or more to complete
FMILA certifications. Moreover, the definition of “seri-
ous health condition” under the FMLA is easy to meet
and there are no checks and balances at the provider lev-
el to assure that indeed a covered medical condition ex-
ists. This becomes even more problematic when chronic
conditions are involved.

Anyone who has been involved in the workers’
compensation process knows the difficulty in receiving
appropriate work restrictions, even from qualified physi-
cians who understand worker/workplace issues. Few, if
any, physicians and other providers outside of the oc-
cupational health field have the training, experience and
expertise necessary to determine, among other issues:

» how long a worker needs to be off the job for med-
ical reasons;

o the anticipated clinical course of a condition, and
to what extent and how much additional leave may
be necessary;

= what constitutes an essential job function,

o what medically necessary job restrictions are need-
ed and for how long; and

e the level of impairment actually produced by a
given acute or chronic disorder

Unfortunately, there are no criteria, guidance or
definitions provided under the FML.A to address these
uncharted territories. The good intentions of providing
limited “private” information all too often means that a
time-consuming process ensues, comprised of a series of
questions and, hopefully, appropriate answers.

There is little published and less scientifically vali-
dated guidance available to employers and providers
to determine the appropriate leave time for a large per-
centage of conditions, including both acute and chroaic
disorders.

See Expert Opinion, p. 11
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A quick example will illustrate. A worker with a non-
job-related, acute back disorder stays off work the typi-
cal two to six weeks, but the pain really never resolves.
The average family practitioner without occupational
health expertise may simply ask, “Well, Mr. Jones, how
long do you feel you need to be off work?” and “What
functions do you think you can do at your job?” The de-
bate over how many treatments and level of restrictions
necessary is fraught with pitfalls and subjective criteria
are too frequently the determining factors

Second, Third Opinions

The second and third opinion process for certifica-
tion of FML.A leave has not proven to be as reliable and
responsive as hoped. It is very difficult to find high-level
experts willing to work in the FMLA arena Our experi-
ence over the years is that we often are unable to obtain
through the second opinion process the actual requested
information and opinion for the issue(s) in question.

Importantly, once the condition is certified, no such
additional second opinion process is allowed for recer-
tification. There are presently no networks of medical
specialists readily available with appropriate FMLA
knowledge and expertise to assist with the second/third
opinion process.

In our experience, building on the employer’s case
experience one by one, including the provision of ap-
propriate job information, decisionmaking matrices and
simnilar factors are the only way that the second and third
opinion process has provided even limited utility.

Return to Work, Fitness for Duty
Under the FMLA, once the reating physician pro-
vides a release, the employee is to be returned to work

Real-World Solutions (continued from page 10) -

In the meantime, Paul’s employer must act quickly to
avoid litigation in his particular sitvation. The employer
is well-advised to return Paui to his current position,
communicate to him his rights under the FMLA, seek
additional information about his need for leave and, fi-
naily, seek medical certification of his mother’s medical
condition. This approach will ensure the employer is in
the best position to assess Paul’s request for leave and
adhere to the mandates set out by the FMLA.

Note: This article is based loosely on the facts in
Williams v. [llinois Department of Corrections, U S,
Dist. LEXIS 17119(5.D. Ill. March 9, 2007).
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This may present a difficult situation for the employer
and one with potential safety concerns. Few treating pro-
viders truly understand the job and how performance of
the job tasks integrate with the employee’s condition.

Merely sending the provider a description of essential
functions of the job is usually insufficient, unless there
are accompanying job-specific medical standards that
interpret what level of function, for example vision and
hearing, an individual needs to safely perform the es-
sential functions. Our experience over 20 years of creat-
ing job-specific medical standards and fitness-for-duty
criteria shows that without such information, establish-
ing medical restriction and release recommendations
becomes mere guesswork.

One option for the employer thal is consistent with
the FML A, while ensuring medically appropriate return
to work, is to return the employee to his or her usual pay,
but refrain from actively placing the employee in his or
her job if there are medically based concerns until an ap-
propriate, job-specific return-to-work evaluation is per-
formed This may include various objective functional
assessments, such as musculoskeletal, pulmonary and/or
cardiovascular tests, as indicated by the medical condi-
tion being evaluated.

One critical issue for the employer in appropriate re-
turn-to-work determinations is {0 ensure regnlatory com-
pliance when job-specific medical standards are dictated
by regulation. An example is the Department of Trans-
portation medical requirements for commercial drivers.
Again, the provider's acceptance by the patient of “Hey,
doc, I'm ready to go back to work™ just does not cut it.

But remember, once the employer has notice that the
employee may have a condition that affects his or her
ability to perform the essential functions of the job with-
oul increased material risk of harm to him- or herself,
co-workers or the general public, the Americans With
Disabilities Act “qualified” criteria will likely be tripped,
and the reasonable job accommeodation process will un-
doubtedly come into play.

Our solution, which has been proven successful and
legally compliant, is to have an integrated, coordinated

job-specific medical evaluation process in place that em-

ploys the same standards, practices, criteria and evalua-
tion approach for all phases of hiring and return to work,
including contingent- and full-hires (pre-placement
medical evaluation), current fitness for duty and return-
to-work medical evaluations, whether the evaluation is
the result of the ADA, FMLA, disability policies or other
medical leave categories

See Expert Opinion, p. 12
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The FMLA allows for intermittent leave for a chronic
condition. While there is limited published guidance for
acute condition disability duration and work-restriction
requirements, there are essentially no similar parameters
for chronic medical conditions. There is no scientifi-
cally derived assistance available to physicians, nurses,
hurmpan resources and other professionals to determine
what medical leave duration and frequency of such leave
is appropriate for a given individual with one or more
chronic conditions.

Further, the presence of multiple chronic medical
conditions in the same individual introduces the potential
for separate, multiple FMLA certifications for the same
employee. Then there is the potential for such conditions
to affect each other, thus making tracking FMLA leave by
condition challenging at best. Further, some conditions,
such as migraine headaches, may mean that someone
requires limited leave durations, such as a few hours per
episode.

Despite these challenges, certain approaches to
FMLA leave have proven useful, including:

o tracking increases and decreases of employee leave
patterns to determine a reasonable future leave pat-
tern and re-certification requirements;

e monitoring day-of-the-week patterns to leave
requests to identify possible secondary gain
practices;

¢ encouraging physician-to-physician peer relation-
ships to help achieve individual goals, including
treatrnent compliance;

o updating the provider with leave tracking informa-
tion and job-specific medical standard
requirements to modify leave recommendations as
appropriate; and

« assuring that the employee is indeed being regu-
larty monitored by the provider.

Until statutory and regulatory changes are made to
the law to assist employers with genuine concern for
their employees as well as solutions for effectively run-
ning their businesses while still complying with FMLA
requirements, creative medical management strategies
can provide for critical management guidance, assis-
tance in assuring employee health and avoidance of
legal concerns. #

Howard M. Sandler, M.D. is a physician specializing
in occupational and environmental medicine. He has
served with the National Institute for Occupational
Safety and Health and consulted with the U.S. OSHA
and U.S. EPA, along with a wide diversity of industry
and government. Sandler’s firm, SOMA, medically
manages FMLA, ADA, STD and OSHA, contingent
hire, fitness-for-duty and return-to-worl-related pro-
grams for its many clients among its other occupation-
al health, hygiene and safety services.



